
COVID-19 UPDATE

FAQS – March 25, 2020



Changing Minute by Minute

• We’re all trying to digest this minute by 
minute.     What I’m telling you now may be 
different an hour from now.

• No one knows how this will play out.  No one 
knows the answers to the questions.   Every 
aspect of the new laws are awaiting guidance 
from the Department of Labor, the IRS, the 
HHS, as well as state and local governments.



FAMILIES FIRST CORONAVIRUS ACT 

• Takes effect April 1, 2020; expires December 
31, 2020.

• Two different laws at play.  

– Emergency Family and Medical Leave Expansion 
Act (EFMLEA)

– Emergency Paid Sick Leave Act (EPSLA)



EFMLEA

• What are the provisions of the EFMLEA?



EFMLEA

• Provides one new qualifying FMLA event to the 
current FMLA–

– A qualifying need related to a public health 
emergency  is defined as:  

When an employee is unable to work or 
telework due to a need for leave to care for a 
child under 18 if the child’s school or place of 
care has been closed, or a child care provider is 
unavailable, due to a public health emergency.



What is a public health emergency?

• An emergency with respect to COVID-19 
declared by a federal, state or local authority.

Q:    Does this include a daycare that chooses to 
close as opposed to ordered to close?    There 
is an argument that it does not apply.   Unless 
a daycare was closed because of a quarantine, 
it is likely voluntary closure.    



Who is a “child care provider”?

• The child care provider must be someone who 
is normally paid for providing such care, not 
simply a family member who normally 
provides care free of charge.  



What benefits are mandated?

• First 10 days:  The first 10 days of COVID-
related FMLA leave are unpaid.    

• Employees may elect to substitute any 
accrued vacation leave, personal leave, or 
medical or sick leave for unpaid leave



What happens after 10 days? 

• After 10 days of unpaid leave, covered 
employers must provide paid COVID-19-
related FMLA leave through the remainder of 
the total available 12 weeks of leave (basically 
another 10 weeks) at no less than two-thirds 
of the employee’s regular rate of pay for the 
number of hours the employee would have 
normally been scheduled.   Paid leave is 
capped at $200 per day and $10,000 in the 
aggregate.  



What if the schedule varies from week 
to week?

• If the schedule varies from week to week to such an extent 
that an employer is unable to determine with certainty the 
number of hours the employee would have worked if the 
employee had not taken leave under Section 102(a)(1)(f), 
the employer shall use the following in place of such a 
number:
– A number equal to the average number of hours the employee 

was scheduled per day for the six-month period ending on the 
date on which the employee takes such leave, including hours 
for which the employee took leave of any type.

– If the employee did not work over such period, the reasonable 
expectation of the employee at the time of hiring of the average 
number of hours per day that the employee would normally be 
scheduled to work.   



Are there exemptions?

• Health care workers and emergency 
responders can be opted out of coverage by 
the employer

• Employers with fewer than 50 employees can 
be exempted when the imposition of such 
requirements would jeopardize the viability of 
the business as a going concern.

• Waiting for DOL to issue regulations, so not 
sure whether the exclusions will apply.



Does the law apply if the business is 
shut down?

• Probably not.  An isolation order is issued to a person who 
has “a communicable disease” to separate from those who 
are healthy.   Isolation restricts the movement of “ill 
persons” to help stop the spread of certain diseases.

• A quarantine order is similar, but restricts the movements 
of a person who “has been exposed to a communicable 
disease.”   The purpose of the order is to restrict the person 
who has been exposed until it can be confirmed if the 
individual contracted the disease.

• Probably – the law will not apply if the business has shut 
down either due to business needs or a larger quarantine, 
or if employees have been terminated due to a downturn in 
business.     



Are there other limitations?

• It appears to be based only on the need to 
care for a child out of school.   An employee’s 
own health issues are not covered under this 
FMLA expansion



Are the qualifications the same as 
FMLA?

• No.   Only need to have worked for at least 30 
days to be entitled to 12 weeks off.  

• It does not expand the 12 weeks, so if the 
employee has used any of their FMLA prior to 
this being enacted, the total will be reduced 
by that amount.



Must an employee be restored to 
his/her prior position? 

• Applies to public entities.    

• Restoration does not apply to an employer 
who employs fewer than 25 employees if the 
following conditions are met:



What conditions exempt the employer 
from restoration to employment?

• The leave is taken under this new section of the Act.  (Taken because your 
day care was ordered to be closed – not voluntarily closed.)

• The position no longer exists due to economic conditions or other changes 
in operating conditions of the employer – that affect employment; and are 
caused by a public health emergency during the period of leave.

• Employer makes reasonable efforts to restore the employee to a position 
equivalent to the position the employee held when the leave commenced, 
with equivalent employment benefits, pay, and other terms and 
conditions of employment.

• If reasonable efforts of the employer under the above fail, the employer 
makes reasonable efforts during the period to contact the employee if an 
equivalent position becomes available.

• The contact period to contact the employee is the earlier of the date on 
which the qualifying need concludes, or the date that is 12 weeks after the 
date on which the employee’s leave commences.   



What is the Emergency Paid Sick Leave 
Act (EPSLA)?

• Provides mandatory sick pay for organizations 
with fewer than 500 employees.

• (1)  Employee is subject to a federal, state or local 
quarantine or isolation order related to COVID-
19.

• (2)Employee has been advised by a health care 
provider to self-quarantine due to concerns 
related to COVID-19.

• (3)  Employee is experiencing symptoms of 
COVID-19 and seeking a medical diagnosis.



More qualifications for EPSLA

• (4)  Employee is caring for an individual who is 
subject to an order as described above.

• (5)  Employee is caring for a child if the school 
or place of care has been closed, or the child 
care provider is unavailable due to COVID 
precautions.   (Compare with the EFMLEA)*

• (6)  Employee is experiencing any substantially 
similar condition specified by HHS.



Unanswered questions…

• There is no definition of what it means that the 
employee is subject to a quarantine or isolation 
order.   It is called the Emergency Paid Sick Leave 
Act.   Does that mean that it applies to “sick 
leave” because the employee is sick or may get 
sick, not because the business has shut down for 
business or quarantine reasons, or has 
furloughed or terminates many employees due to 
greatly reduced operations?    It appears to be 
employee-centered – the employee can’t work –
not the employer that can’t operate.    



Are there exemptions?

• Yes, a health care provider or emergency 
responder may elect to exclude such 
employees from this section.



What is the duration of the paid sick 
time?

• Full-time – 80 hours.

• Part-time – a number of hours equal to the 
number of hours that such an employee works on 
average over a two-week period.

• It does not carry over from one year to the next.

• The paid sick time stops beginning with the 
employee’s next scheduled work shift 
immediately following the termination of the 
need for paid sick time.



What are the prohibitions for the 
employer?

• Employer cannot require the employee to find a 
replacement.  

• The sick time must be available for immediate 
use beginning on April 1, 2020, for the purposes 
described herein, regardless of how long the 
employee has been employed.

• Employee may first use the paid sick time under 
the Act.

• Employer cannot require an employee to use 
other paid leave before the employee uses the 
paid sick time under the Act.    



Do I have to notify employees of these 
new benefits?

• Each employer shall post and keep posted in 
conspicuous places on the premises of the 
employer where notices to employees are 
customarily posted, a notice to be prepared by 
the DOL.

• DOL will provide a model notice no later than 
seven days after the enactment of the Act.



How will EPSLA be enforced?

• Violation of this Act will be treated as a violation of the 
FLSA and subject to those penalties.

• 30-day grace period for enforcement:
• "The Department will observe a temporary period of non-

enforcement for the first 30 days after the Act takes 
effect, so long as the employer has acted reasonably and 
in good faith to comply with the Act. For purposes of this 
non-enforcement position, "good faith" exists when 
violations are remedied and the employee is made whole 
as soon as practicable by the employer, the violations 
were not willful, and the Department receives a written 
commitment from the employer to comply with the Act in 
the future."



What compensation is required?

• It is compensation that is provided for use during 
an absence for a reason described within the Act.

• It is calculated based on the employee’s required 
compensation as described in the Act, and the 
number of hours the employee would otherwise 
be normally scheduled to work or the number of 
hours calculated under subparagraph C, except in 
no event shall such paid sick time exceed…



Compensation continued…

• $511 per day and $5,110 in the aggregate for 
use for the employee’s own COVID-related 
illness, and

• $200 per day and $2,000 in the aggregate for 
reasons related to caring for an individual. 



Food for thought…

• What if the employee has already 
exhausted their eligibility for unpaid 
FMLA by April 1?    

– No leave available.    



How much compensation?

• Compensation shall not be less than the 
greater of the following:

– Employee’s regular rate of pay under the FLSA

– The minimum wage rate in effect for such 
employee in the State, whichever is greater.

– Special Rule for Care of Family Members, any use 
of leave in 4, 5 or 6, the required compensation 
shall be 2/3 of the amount described above.     



How do I calculate for varying schedule 
hours for part-time employees?

• If the schedule varies from week to week so that 
an employer is unable to determine the number 
of hours the employee would have worked if the 
employee had not taken paid sick time, the 
employer shall calculate as follows:

– A number equal to the average number of hours that 
the employee was scheduled per day over the six-
month period ending on the date on which the 
employee takes the paid sick time, including hours for 
which the employee took leave of any type.



What if the employee did not work 
over such period of time?

• Use the reasonable expectation of the 
employee at the time of hiring of the average 
number of hours per day that the employee 
would normally be scheduled to work.

• Within 15 days of the date of enactment, DOL 
will issue guidelines to assist employers in 
calculating the amount of paid sick time.   



Does the employee have to provide 
notice to the employer?

• After the first workday an employee receives 
paid sick time under this Act, an employer 
may require the employee to follow 
reasonable notice procedures in order to 
continue receiving such paid sick time.   



What about employers with fewer 
than 50 employees?

• Upon request, a small business with fewer 
than 50 employees may be granted an 
exemption if it would jeopardize the viability 
of the business as a going concern.  



Can we require use of personal PTO 
first?

• No.

• And there is no carryover.   



Do I need to worry about OSHA?

• If an employee who contracts COVID-related 
illness can track it to the employer, it may 
require a report to OSHA.

• OSHA requires you to provide a safe 
workplace, but there is no healthcare 
obligation.

• If there is a potential or known exposure, let 
employees know about it.    



What about the ADA?

• EEOC created pandemic guidelines in 2009 in 
response to H1N1, but haven’t been used 
since.     They have been taken out and were 
updated on March 21, 2020.

• EEOC has said the ADA should not interfere 
with employers following advice from the CDC 
and other public health authorities



Can we ask employees about specific 
COVID-related issues?

• Yes.    It’s ok to make certain inquiries because of 
the direct threat provisions under the ADA. 

• It’s ok to  take safety measures, e.g., mandate 
that employees with COVID-type symptoms stay 
home, but remember that similarly-situated 
people still need to be treated the same.

• You cannot prevent an employee from traveling 
anywhere, but you can say they can’t come to 
work until they are cleared.  



Can I require a return-to-work slip?

• Many doctors and hospitals are refusing to 
provide such documents right now because of 
the burden on health-care resources.

• Somewhat of the honor system, and your 
honesty policies still apply.



Can you identify which employees are more likely to be 
unavailable for work in the event of a pandemic?

• Yes.   The EEOC has said an employer can make 
inquiries that are not disability-related.   It is not 
disability-related if it is designed to identify 
potential nonmedical reasons for absence during 
a pandemic on equal footing with medical 
reasons.    Curtailed public transportation versus 
chronic illnesses that increase the risk of 
complications.    Ask only questions that can be 
answered yes or no to the whole question 
without specifying the factor(s) that apply to the 
employee.   The answer need not be anonymous.  



Sample ADA-compliant survey

• In the event of a pandemic, would you be unable to come to work 
because of any of the following reasons:
– If schools or daycare centers were closed, you would need to care for a 

child;
– If other services were unavailable, you would need to care for other 

dependents;
– If public transport were sporadic or unavailable, you would be unable 

to travel to work; and/or
– If you or a member of your household fall into one of the categories 

identified by the CDC as being high risk for serious complications from 
the pandemic, you would be advised by public health authorities not 
to come to work (e.g., pregnant women, persons with compromised 
immune systems due to cancer, HIV, history of organ transplant or 
other medical conditions; persons less than 65 years of age with 
underlying chronic conditions; or persons over 65.
• ANSWER:   Yes _____________  No  ____________________



How much can you ask an employee?

• You may ask if employees are experiencing flu-like 
symptoms such as fevers or chills AND a cough or sore 
throat.   Must be kept confidential.   It’s not disability-
related.   It goes to a direct threat.

• You may ask a returning employee questions about 
exposure to COVID-19 during a trip.   It is not disability-
related.   If travel was to a place specified by CDC, it is 
ok to ask the employee to stay at home for several days 
until it is clear they do not have symptoms.   Even if the 
travel was personal.   



Can an employer take its employees’ temperature 

to determine whether they have a fever?

• Because of the directives of the CDC related to 
COVID-19, employers may measure 
employees’ body temperature.  The fact that 
an employee has a fever or other symptoms is 
confidential.

• They are doing this daily in New York, San 
Francisco, and Seattle.    



Can I ask employees who do not have COVID symptoms to 
disclose whether they have a medical condition that CDC says 

could make them especially vulnerable?

• No.  That is a disability-related inquiry.  
• If employee voluntarily discloses that he has a specific 

medical condition or disability that puts him or her at 
increased risk of complications, it is confidential.  
Employer can ask what assistance the employee wants 
or needs (i.e., telework or time off for doctor 
appointment).  

• If local, state or federal health officials determine the 
pandemic has become more severe, it may be ok to 
make disability-related inquiries or require a medical 
examination of employees without symptoms to 
identify those at higher risk.   



Designation of paid sick leave

• The final bill removed language that emergency 
paid sick leave is in addition to any other paid sick 
leave provided on the day before the enactment.  
You cannot modify sick leave policies to avoid this 
requirement.  Final version still indicates the 
emergency paid leave is in addition to normal 
PTO, paid sick and vacation benefits.  

• It does not address whether any emergency paid 
sick leave provided by an employer before the 
effective date may count towards satisfaction of 
any federal mandate.   



What about employees who were on 
leave without pay?

• Both new laws only apply to issues related to 
COVID-19.  It does not affect any other 
benefits or leave.



How does it impact 2/3 pay for being absent vs. 
full pay for working from home?

• Working from home is the same as working at 
the office – regular pay.     

• The 2/3 pay is for those matters as defined in 
the EFMLEA.



Effect on PERS?

• None.    No changes.

• Determined by base pay, longevity pay, shift 
differential pay and call-back pay.

• Overtime, terminal leave, pay from secondary 
employment, and anything not specifically 
listed as subject to retirement is not subject to 
contribution.   



Within the first 10 days of time off, can the employee 
choose whether or not to be paid, or must they be paid 

from the new paid leave legislation hours?

• The sick pay under the EPSLA starts 
immediately after it goes into effect.    The 
concept of the initial 10 days being unpaid is 
under the EFMLEA.   An employee who 
qualifies under those acts could use their sick 
pay for 80 hours for full-time or calculate 
under the formula for part-time, then switch 
over to the EMFLEA and the 2/3 formula.    



Retroactive payment for employees who are 
staying home prior to enactment?

• You have no obligations under the FFCRA to 
provide any benefits until April 1, 2020.

• Q:  We started having employees stay home for 
COVID-19 on March 16, 2020.   They are on PAL 
for the time they are home “and unable to work.”    
– FCCRA does not provide benefits for them.   If they are 

still on PAL on April 1, 2020, and they fit into either or 
both of those acts, you would need to provide 
benefits.  Prior to that date, how have you determined 
to put on PAL?   Is there a cba?     



Questions?


